REMEDIES FOR BREACH OF THE DUTY TO BARGAIN IN
GOOD FAITH

UNDER THE MANITOBA LABOUR RELATIONS ACT

Joy M. Cooper*

The Manitoba Labour Relations Act, C.C.S.M. c. L10, like virtually all
Canadian and American legislation governing collective bargaining,' requires
unions and employers to bargain in good faith, or, as expressed in the Act, to
‘‘make every reasonable effort to conclude a collective agreement.’’? This
article will examine the scope of the Manitoba Labour Board’s authority to
remedy breaches of this duty. In addition, an attempt will be made to evaluate
the effectiveness of the remedies now available under the Act, in particular
their efficacy in dealing with the serious difficulties unions often encounter
while attempting to negotiate their first collective agreement after certifica-
tion.

The Context: The Remedial Authority of
Canadian Labour Boards - Conventional Remedies
and New Develop ments

Until relatively recently, provincial and federal legislation governing
collective bargaining gave very limited remedial authority to labour boards. In
some jurisdictions, the labour boards had no authority whatsoever to remedy
breaches of the duty to bargain in good faith. In these jurisdictions, the only
relief available to the aggrieved party was to prosecute the alleged offender in
the courts.* Labour boards were involved in this penal procedure only to the
extent that their consent was a condition precedent to the initiation of the
prosecution.* In addition, a few other jurisdictions, including Manitoba,
empowered their labour boards to issue mandatory bargaining orders, i.e.,
orders requiring the parties to meet to bargain collectively.’

However, the early 70’s witnessed the beginning of a trend in many
Canadian jurisdictions to expand the remedial authority of labour boards. The
primary method by which this was accomplished was by legislative expansion
of the general remedial powers of labour boards.® In line with this general
expansion of remedial authority, labour boards in several jurisdictions have
reached beyond the conventional remedies for breaches of the duty to bargain
in good faith and have introduced a variety of stronger measures in an attempt
to provide employees with more effective relief, particularly in the first
contract bargaining situation.

One technique employed has involved a more imaginative application of
the mandatory bargaining order. Instead of simply ordering the offending
employer back to the bargaining table, the board will order the employer to
undertake certain specific ‘‘affirmative actions’’. In doing so, the boards are
following established American practice. In the United States, the National
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Labor Relations Boards, in cases of flagrant unfair labour practices, has
ordered employers to mail copies of remedial notices to employees, to make
bulletin board space available to the union, to give the union company time to
address employees, to read the notice to the employees and to include the
notice in an appropriate company publication.” In Tandy Electronics Ltd.
(Radio Shack) v. United Steelworkers of America and the Ontario Labour
Relations Board, the Ontario Labour Relations Board, taking its cue from the
American practice, ordered the employer, whom it had found breached the
duty to bargain in good faith, to post a notice prepared by the Board in
conspicuous locations on the company’s premises. In the notice, the company
acknowledged its employees’ rights under the Ontario Labour Relations Act,
declared that it would bargain collectively with the union, and asserted that it
would ‘‘make whole’” both the union and the employees for any losses
suffered ‘‘by reason of the refusal to bargain in good faith ... .”” The company
was also required to mail a copy of the notice directly to the employees’ homes,
to publish it in its newsletter, and to read it to them at a meeting convened
especially for that purpose.

The company’s undertaking in the notice to ‘‘make whole’’ the em-
ployees’ and the union’s losses referred to other specific orders of the board by
which the company was required not only to reimburse the union for all its
negotiating costs incurred to the date of the board’s decision as well as all the
union’s extraordinary organizing costs, but also to compensate all bargaining
unit employees for any economic losses that the union could establish resulted
from the company’s breach of the duty to bargain in good faith. In effect, the
company was being ordered to pay damages to both the employees and the
union.

Prior to the mid 1970’s, this kind of compensatory monetary relief was
unheard of in Canada, at least as a remedy for bad faith bargaining.® The power
of labour boards to award monetary relief was typically restricted to ordering
payments to compensate individual employees for a loss of eamings incurred
as a result of an unfair labour practice (e.g. illegal discharge).'® However,
beginning with a decision of the British Columbia Labour Relations Board in
1976, both the B.C. Labour Board and the Ontario Labour Relations Board
have in several cases awarded damages to unions to compensate them for their
unusual negotiating and organizing costs incurred as a result of bad faith
bargaining on the part of the employer. In making these damage awards,
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characterized by the boards as ‘‘make whole’’ orders (perhaps somewhat
inappropriately''), the boards have relied on recent American authority."

In the United States, the National Labour Relations Board and the courts,
acting under the authority of s. 10(c) of the National Labour Relations Act”
which empowers the board to order an employer or union to ‘‘take such
affirmative action including reinstatement of employees with or without back-
pay, as will effectuate the policies of the Act,’’ have developed a number of
‘‘extraordinary’’ remedies designed to deal with the ‘‘egregious conduct of the
company or union.”’" In Tiidee Products, Inc.” the board ordered the com-
pany to reimburse the union *‘for their expenses incurred in the investigation,
preparation, presentation, and conduct of these cases ...””, and this remedy
was sanctioned by the U.S. Supreme Court (District of Columbia Circuit) in a
subsequent case, Food Store Employees, Local 347 (Heck’s Inc.) v.
N.L.R.B." In Tiidee, the N.L..R.B. had also endorsed the notion of reimburs-
ing the union for organizing costs in appropriate circumstances, and this
remedy was again subsequently affirmed by the Supreme Court in Heck’s."

The first Canadian case in which the union was awarded this kind of
monetary relief was Robinson Little & Company Ltd. v. Retail Clerks Union,
Local 1518%. In that case, the B.C. board, acting under the recently enacted
and high innovative Labour Code of British Columbia'®, decided that, given
the seriousness of the employer’s violations of the Act,” the customary re-
medies were not sufficient, and accordingly ordered the company to ‘‘make
whole the Union for the resources expended in its efforts to provide representa-
tion to the employees ..., efforts which have been rendered fruitless by ..."" the
employer’s conduct. Similarly, in Kidd Brothers Produce Lid. v. Miscel-
laneous Workers, Wholesale and Retail Delivery Drivers and Helpers’ Union,
Local No. 351,* the board imposed a make whole order on the company by
which it was required to compensate the union for that portion of its lawyer’s
fees, litigation and organizational expenses which were directly attributable to
the employer’s misconduct.? Such an extraordinary remedy was justified, the
board explained, as ‘‘the original choice by the majority of the employees, in
favour of collective bargaining through trade union representation, has been
totally aborted by the persistent illegal conduct of the Employer. In these
circumstances, a cease and desist order which merely required the Employer to

12.  KiddBrothers Produce Lid. v. Miscellaneous Workers, Wholesale and Retail Delivery Drivers and Helpers' Union, Local No.35.
[1976} 2 Can. L.R.B.R. 304 at 321; Communications Workers of Canada v. Academy of Medicine, Toronto Call Answerly
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13. 29 U.S.C. & 160(e). (1970).
14, Supran. 7. at 222.

15. [1972] C.C.H.N.L.R.B. n. 23. 831.
16. 476 F(2d) 546 (D.C. Cir. 1973).
17. However. it should be noted that compensation for organizational costs was nor awarded in either case for various reasons. See
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19. S.B.C.1973.c. 122

20.  InRobinson Litile & Company . the Board found the company guilty of a number of other unfair tabour practices in addition to a
breach of the duty to bargain in good faith.

21.  Supran. 12.

22.  Itshould be noted that in this case, while the board concluded that the employer had breached the duty to bargain in good faith, it
did not actually make a **finding of bad faith™” for reasons unimportant here.
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comply with the Code in the future would be of no more remedial value than
the previous orders (of the Board)’’.?

The Ontario Labour Relations Board, also acting under newly streng-
thened legislation, was quick to follow the B.C. precedent. In The Ottawa
Newspaper Guild and The Journal Publishing Company of Ottawa Ltd. * the
Ontario board concluded that it had the power to award damages for a failure to
bargain in good faith, and specifically, that it had the power to order the
employer to recompense the union for any extra negotiating costs incurred as a
result of the employer’s conduct. While the board, finding that the remedy was
precluded as the union was without clean hands due to a breach of the duty, did
not award such damages in that case a ‘‘make whole’’ order was considered
appropriate in a subsequent case. In Communications Workers of Canada,
(Complainant), v. Academy of Medicine, Toronto Call Answering Service,
(Respondent),” the board ordered the employer to *‘reimburse the union for all
reasonable organizational, bargaining, legal and other expenses associated
with the efforts to acquire and pursue its statutory rights.’’

However, the Ontario board’s decision in Radio Shack? represents the
most radical application of the ‘‘make whole’’ concept in Canada to date. In
Radio Shack the Ontario board went one step further, and, as noted previously,
not only ordered the company to reimburse the union for its organizational and
legal expenses, but also ordered the company to pay the employees’ damages
for the loss of the economic opportunity to improve their earnings through
collective bargaining. As we have noted above, while damages to individual
employees for the loss of wages incurred as a result of an unfair labour
practice, for example, is a remedy conventionally available under most labour
legislation, the ‘‘make whole’’ order in Radio Shack constitutes a significant
departure from that standard remedy. The damages are not calculated on what
the employee would have received had the illegal act not been perpetrated, but
what the employee might have gained if a collective agreement had been
concluded. While damages for wrongful loss of an economic opportunity, as
both the board and (in its confirming decision) the Ontario High Court of
Justice (Divisional Court) correctly pointed out, are clearly available in tort
and contract law,? similar damages were unprecedented in Canadian labour
law. However, the board could look to the United States for support for its
view that the notion ought to be logically extended into the labour relations
field.

Since the late 60’s, some American academics and members of organized
labour have argued that this kind of broad compensatory remedy should be
available, especially in first contract situations.” In fact the scuttled Labor
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Reform Act of 1977 contained a provision for a ‘*‘make whole’’ remedy in cases
of a failure to bargain in good faith. The relevant section stated that:

In a case in which the [National Labour Relations] Board determines that an unlawful
refusal to bargain prior to the entry into the first collective-bargaining contract ... has taken
place, the Board may award to the employee in that unit compensation for the delay in
bargaining caused by the unfair labor practice which shall be measured by the difference
between (i) the wages and other benefits received by such employees during the period of
delay, and (ii) the wages and fringe benefits such employees were receiving at the time of
the unfair labor practice multiplied by the percentage change in wages and other benefits
stated in the Bureau of Labor Statistics’ average wage and benefit settlement, quarterly
report of major collective-bargaining settlements, for the quarter in which the delay began.*

And while the N.L.R.B. ruled the remedy was not available under the legisla-
tion in the Ex-Cell-O Corporation case,* legislation was enacted in California
in 1975 which gave the Agricultural Labor Relations Board the power to issue
‘“make-whole’’ orders.* Section 1160.3 of the California Agricultural Labor
Relations Act states that:

If ... the board shall be of the opinion that any person ... has engaged in or is engaging in any
such unfair labor practice, the board shall ... issue ... an order requiring such person to cease
and desist from such unfair labor practice, to take affirmative action, including reinstate-
ment of employees with or without backpay, and making employees whole, when the board
deems such relief appropriate, for the loss of pay resulting from the employer’s refusal to
bargain, and to provide such other relief as will effectuate the policies of this part.”

As Yates notes, ‘‘this unambiguously empowers the A.L.R.B. to order a
monetary remedy when an employer declines to bargain in good faith.”’*

In two subsequent decisions under the Act where the employer had failed
to bargain in good faith in a first contract situation, the Agricultural Labor
Relations Board issued ‘‘make whole’’ orders requiring the employer to
compensate the employees for their lost potential earnings from the date of the
first refusal to bargain up to the date on which the employer began to bargain in
good faith. The amount of the damages was calculated on the basis of a formula
similar to that contained in the proposed Labor Reform Act*® and took into
account not only wage rates negotiated elsewhere but also fringe benefits.*

In Radio Shack, the Ontario board did not determine the precise quantum
of damages the company was required to pay under the ‘‘make whole’’ order,
preferring to leave that issue to a later board hearing when the union would
have an opportunity to put together a claim. Nor did it decide on a method of
calculating the damages, obviously feeling unprepared at the time to bind itself
to any definitive formula. It did refer, however, to the approaches set out in the
proposed American Labor Law Reform Act’ and in the California cases
decided under the Agricultural Labor Relations Act,*® and stated that

30. H.R. 8410. 95 Cong., 2nd Sess.. (1978). at 16-17.
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Never having tried to value this loss, we are unable and unwilling to conclude that such
losses cannot be established from relevant and statistically meaningful material available to
the parties. The law of damages has recognized as probative the experience of others
similarly employed and, with the plethora of collective bargaining data available to the
parties, it would not seem rash to think that reasoned argument can be made on this issue
t00.¥

However, the importance of the Radio Shack‘‘make whole’’ order lies not
only in the fact that it expanded the scope of monetary relief available to
employees, but also in the fact that, insofar as such a damage award does
depend on the assumption that a collective agreement would have resulted had
the employer bargained in good faith, the award can be seen as tantamount to
the imposition of the terms of a collective agreement, or as Paul Weiler notes,
as ‘‘a thinly-disguised form of compulsory arbitration.’’* Labour law in North
America, based as it is on the fundamental principle of free collective bargain-
ing, has traditionally regarded interference in the bargaining process by impos-
ing on the parties a term or terms of a collective agreement as completely
antithetical to this fundamental principle. Thus the system has traditionally
shied away from remedies involving third party determination of a collective
agreement, and even from remedies which might indirectly have such an
effect. In granting the ‘‘make whole’’ remedy, the Ontario board were to an
extent encroaching on this hitherto forbidden territory. And while the board
categorically denied that the ‘‘make whole’’ order did amount to the *‘dictation
of contract terms’’*' (and certainly such a remedy does differ in several
important ways from imposing a contract term), it is clear from other aspects of
the Radio Shack decision that the board had come to the conclusion that
encroachments on the principle could be justified in certain circumstances to
ensure effective relief for employees. For the ‘‘make whole’’ order was not the
only radical departure from conventional remedies in the board’s decision in
Radio Shack: the board also ordered the employer to drop the position it had
previously taken on one important issue in the negotiating impasse, union
security, in the new collective bargaining it was ordered to begin.

During the abortive contract negotiations, the union had at first proposed a
union shop clause, but later it retreated to the Rand formula position for a
compulsory check-off by the employer of union dues for all bargaining unit
employees. The company, however, had refused to budge from its position
that the most it would agree to would be a voluntary check-off of union dues
which would require each employee to come forward and request the company
to deduct union dues from their wages. While the board found that the
company’s position on this issue was not in itself illegal (i.e. in the absence of
other factors the company was not obligated under the Act to agree to anything
beyond this minimal position),* it commented that ‘‘where an employer has
acted as Radio Shack has and over so long a period of time, it may require a
particularly courageous employee to make such a request. Therefore, when
this same employer rigidly ties his position to voluntary revocable check-off,

39. Supran. 8, LR.B.R. at 136.

40. P. Weiler, Reconcilable Differences (Toronto Carswell, 1980), p. 55.
41.  Supran. 8, LR.B.R. at 136.

42, Labour Relations Act, R.S.0. 1970, c. 232, 5. 36(a).
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his conduct is open to the inference that he is motivated by a desire to deter his
employees from supporting the union in this manner.’’* Thus the board found
that, in the particular circumstances of this case, in particular the kind of
‘‘pervasive unlawful conduct’’* the employer engaged in throughout the
organizational and bargaining periods in an effort to undermine the position of
the union, the company’s position in fact constituted a breach of the duty to
bargain in good faith, or, as the Ontario High Court of Justice (Divisional
Court) put it, ‘‘The company’s position on union security clearly constituted
one of the significant elements of bad faith in the bargaining conduct of Radio
Shack™.¥

However, it is clear that the board’s method of remedying this breach, by
ordering the company to refrain from its insistence on the voluntary revocable
check-off, in effect amounted to an order to the company to accede to the Rand
formula (as this would be the next most desirable alternative in the range of
methods for payment of union dues), and therefore the board’s order consti-
tuted in effect the imposition of a contract term on the employer. While the
board did not openly concede this to be the case, pointing out only that they did
not preclude the possibility that such orders could ‘‘have an indirect impact on
the content of a collective agreement,’’* the Ontario Divisional Court clearly
recognized the implications of such an order and sanctioned the board’s
authority to do it ‘‘even if the order has the indirect effect of imposing a term of
a collective bargaining agreement upon the parties’”.¥

In fact, in Radio Shack, the union had asked the board to go much further
than this, and not simply indirectly impose one term on the employer, but a
complete collective agreement. This the board declined to do. Given ‘ ‘both the
fundamental nature of this kind of government intrusion into an otherwise free
collective bargaining system and the basic value of voluntarism that underpins
our political system’’,” the Act would have to expressly permit this remedy
before the board would feel free to employ it.

However, notwithstanding the deepseated aversion in the Canadian sys-
tem to government interference in the collective bargaining process, several
jurisdictions in Canada have concluded that the first contract situation warrants
the kind of draconian remedy rejected in Radio Shack and have passed
legislation providing for compulsory interest arbitration in first contract situa-
tions.

In 1973, such legislation was enacted in British Columbia as part of that
province’s new Labour Code®. Section 70 gives the B.C. Labour Relations
Board the power to impose a collective agreement in first contract situations
where negotiations have failed to result in an agreement. The section states:

(1) Where a trade union certified as bargaining agent and an employer have been engaged in
collective bargaining to conclude their first collective agreement and have failed to do so,

43.  Supran. 8, L.LRB.R. at 127.
4. Id. a128.

45. Id.. C.L.L.C. a1 12092,

46. Id..L.R.B.R. at 142,

47.  Id., C.L.L.C. at 12092.

48. Id.,L.R.B.R. at 14].

49. R.S.B.C. 1979, c. 212.
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the minister may, at the request of either party and after the investigation he considers
necessary or advisable, direct the board to enquire into the dispute and, if the board
considers it advisable, to settle the terms and conditions for the first collective agreement.

(2) The board shall proceed as directed, and if the board settles the terms and conditions,
they shall be deemed to constitute the collective agreement between the trade union and the
employer and binding on them and the employees, except to the extent they agree in writing
to vary those terms and conditions.

In determining the terms of the compulsory agreement, section 71 directs
the board to take into account *‘the extent to which the parties have, or have not
bargained in good faith’’ and the ‘‘terms and conditions of employment
negotiated through collective bargaining for comparable employees perform-
ing the same or similar functions in the same or related circumstances.”” It also
requires the board to give the parties the opportunity to make representations
before it. Section 72 limits the term of the compulsory agreement to a
maximum of one year.

While the legislation clearly represents a very marked departure from the
conventional pattern of remedies, it is not as drastic as it may first appear. For
one thing, the board can only consider it on reference from the Minister of
Labour. The reason for this, according to Paul Weiler, the principal author of
the Labour Code and the first chairman of the B.C. Labour Relations Board
after the enactment of the Code, was so that the Minister ‘‘who had access to
the mediators in his department, could screen out any but the most serious
cases for which the remedy was truly designed.”’® Secondly, as the Code does
not define the circumstances in which the remedy should be applied,” the
board appears to have been given almost complete discretion as to the situa-
tions in which it feels such a remedy would be appropriate. In fact, since the
enactment of the legislation, the board has taken a very restrictive view of the
kinds of situations in which the remedy should be available. In the first case
decided under the new provision, Miscellaneous Workers, Wholesale and
Retail Delivery Drivers and Helpers’ Union, Local 351 v. London Drugs
Ltd ?*, the board makes it clear that a mere break-down in negotiations, even
one accompanied by a long strike, would not be sufficient to invoke the
remedy. ‘‘It is not intended as a standard response to the break-down of
bargaining, even in the case of first-contract negotiations.’’> Rather, the board
explained, it was an ‘‘unusual device’’ intended to be used in certain situations
where the employer is determined not to deal with a union and thus refuses to
engage in meaningful negotiations.*

The provision was designed by the Legislature, the board argued, to deal
with the particularly problematic situation in first contract negotiations where a
small bargaining unit, having succeeded in obtaining certification despite the

50.  Supran. 40, p. 53.

51. It should be noted that in Miscellaneous Workers, Wholesale and Retail Delivery Drivers and Helpers' Union, Local 351 v.
London Drugs Lid.. [1974] 1 Can. L.R.B.R. 140 at 142, the board. in ruling that the absence of bad faith bargaining is not a bar to
the jurisdiction of the board in s. 70 "" seemed to indi that the extent of good faith bargaining and collective

iated for comparable employees were matters that the board was directed by the legis!ation to take into account in
dctcrmmmg whether a first contract should be imposed. Notwithstanding the fact that Paul Weiler gave that opinion. a plain
reading of the legislation indicates that the board is directed 1o consider these matters when determining the terms of the agreement
to be imposed. afrer the decision to impose the contract has been made by the board.

52.  Ibid.

53.  Id.. a1143.

54.  Ibid.
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determined efforts of the employer to undermine the union, proceeds on the
basis of its by then tenuous bargaining authority, to try to negotiate with the
employer. The employer, recognizing the weak position of the union, drags
out the negotiations, and continues in subtle and not so subtle ways to try to
discredit the union with the employees.

Eventually, the union, unable to secure an agreement, calls a strike. However, some
employees, both those originally opposed to the union and those now disenchanted by the
lack of tangible results, refuse to go out. Those who do strike are easily replaced because of
the small size of the unit and the fact that the employees are not highly skilled. In that
situation, the union has no economic leverage to budge the employer, negotiations and
mediation are futile, and the employer can wait the union out. Eventually a decertification
application becomes timely and those who are then working may be a sufficient majority to
achieve that result.

As Paul Weiler has commented:

We agreed that a party must be able to stick stubbornly to what might appear to an outsider to
be an entirely idiosyncratic stance. What we were concerned about was a deadlock
produced because the parties were incapable of bargaining at all, especially if one of the
parties - typically, though not exclusively, the employer - had simply not accepted the
principle of collective bargaining itself.*

Moreover, the board has further restricted the application of the remedy to
situations in which it feels there is a realistic expectation that the union will
have enough support to represent the employees after the expiry of the imposed
agreement. In other words, as the board pointed out in Kidd Brothers,” even if
the union can satisfy the board that it meets all the technical requirements of s.
70 and that its case is the kind of situation described in London Drugs, the
board may still not grant the remedy where there is little hope the union will
survive, as to do so, would merely result in punishing the employer. In Kidd
Brothers, the board refused to impose an agreement, stating that on the facts of
the case:

The realization of meaningful collective bargaining is but an empty hope. The fact is that the
Union no longer enjoyed any support among the employees in the bargaining unit, and there
are no real prospects of a rejuvenation of this support. In these circumstances, the
imposition of a first collective agreement would be a fruitless exercise, and would not be in
keeping with the spirit of the remedy.

The board noted that:

In enacting s. 70, the Legislature did not intend that it would be used merely as a device to
punish an employer who had been successful in fending off the onset of collective
bargaining. Rather, what the Legislature had in mind was a positive remedy through which
it was hoped that collective bargaining could put down roots that would enable it to survive.
It was the expectation of the authors of the law that an enforced one-year trial marriage
might erase enough of the bitterness and distrust between the parties so that meaningful
collective bargaining directed at the real issues would be possible when the time for renewal
arrived.®

In fact the legislation has been used sparingly by the board. In the first four
years after s. 70 was proclaimed in January, 1974, out of 27 applications

55. id., at 142,

56.  Supran. 40, at 53.
57.  Supran. 12, at 318.
58.  Ibid.
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referred to the board by the Ministry of Labour, only 8 collective agreements
were actually imposed.**

Both the Quebec and the Canadian Labour Codes have also been amended
to provide for first contract arbitration. Section 93 of the Quebec Labour
Code® which was enacted in 1977, contains a ‘‘double screening process’’®
similarto the B.C. Code. It permits a party to apply to the Minister of Labour to
submit the dispute to a ‘‘council of arbitration’’, but only after conciliation
efforts have failed. The Minister may then refer the dispute to the council
which has the discretion to impose a collective agreement. In determining
whether this is the appropriate remedy, the council is to take into account the
extent to which the parties have bargained in good faith, and in determining the
contents of the agreement, the council is authorized to consider ‘‘the condi-
tions of employment prevailing in similar undertakings or in similar circumst-
ances.”’ The agreement is to endure for at least one but not longer than two
years, and the parties may amend it by mutual agreement at any time. In
substance, then, the Quebec legislation is little different from s. 70 of the B.C.
Code.

The federal legislation, proclaimed in 1978, is in most respects simply a
carbon copy of the B.C. provision. The only differences betweens. 171.1 of
the Canada Labour Code® and s. 70 of the B.C. Code are that (a) the Minister
of Labour cannot refer the dispute to labour board until the parties have met all
the statutory requirements for a strike or lockout,® and (b) the parties do not
have the right to request the intervention of the Minister. Moreover, the
Canada Labour Relations Board evidently intends to interpret the scope and
intent of the legislation in a manner similar to that adopted by the B.C. board.
In the first case to consider this section, Radiodiffusion Mutuelle Limitée,* thes
federal board stated that ‘‘when it refines the criteria [in applying s. 171.1], it
will pattern itself significantly on the criteria established by the British Col-
umbia Board.”’®

The Manitoba Labour Relations Act

Before examining the specific provisions in the Manitoba Labour Rela-
tions Act respecting the duty to bargain in good faith and the remedies for a
breach of that duty, it is important to note that a completely revised Labour
Relations Act was enacted in 1972, and that this new Act was itself substantial-
ly amended in 1976. One of the objects of the 1976 amendments according to a
discussion paper issued by the Minister of Labour in 1975 was to expand the
remedial powers of the Manitoba Labour Board.* This policy objective was
reiterated by the Minister when introducing the amendments in the Legislature
for second reading.®’

59. S. M idamb **Settd of First Collective Agreement’". (1980). 35 Relations Industrielles 387 at 401.
60. R.S.Q.1977,¢. C-27.

61.  Supra n. 51, at 141-142.

62. R.S.C. 1970, c. L-l as am. S.C. 1977-78. c. 27.

63.  These requirements are set out in ss. 180(1)(a) to Cd.

64.  [1979] 1 Can. L.R.B.R. 332.

65. Id., a1 378.

66.  Manitoba Department of Labour, Information Concerning PO(1975). pp. 2,3; see also Manitoba Department of Labour, Annual
Report, (1976), p. 9.

67.  Manitoba Legislature, Debates and Proceedings. 3rd Session, 30th Legislature, p. 4453.
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Specifically, the 1976 amendments included, a strengthened privative
clause intended to limit judicial review of board orders, and a new remedy for
unfair labour practices which gives the board the power to award what is in
effect general damages (up to a maximum of $500) to any person who has
suffered ‘‘an interference with his rights’” as a result of an unfair labour
practice.®® In addition, the 1976 bill provided for a new kind of relief to the
union in first contract situations in the form of a ‘‘Code of Employment.’’®
Significantly, however, neither the 1972 Act nor the 1976 amendments aitered
the existing statutory provisions concerning the duty to bargain in good faith
and the board’s remedial authority with respect to breaches of that duty. The
relevant sections have remained virtually unchanged for at least the last 25
years.™

Sections 53 and 54 of the Act require that once notice to commence
collective bargaining has been given in accordance with the provisions of the
Act, the parties must without delay meet and begin to bargain collectively and
‘‘make every reasonable effort to conclude’’ a collective agreement. A viola-
tion of this provision theoretically subjects the offender to the possibility of a
prosecution in the courts under s. 126 of the Act which stipulates that any
contravention of the Act constitutes an offence, and provides for fines of up to
$500 for corporations, unions, and employers’ organizations, and of up to
$250 plus a maximum of one month’s imprisonment for individuals. Further,
s. 127 provides that contraventions of the Act subject the offender to civil
liability for general and special damages. However, for reasons discussed later
in this paper, such penalties rarely, if ever, are invoked in Manitoba.

The Labour Board’s remedial authority for a breach of the duty to bargain
is delineated in s. 57:

5.57(1) Where the minister receives a complaint in writing from a party to collective
bargaining that any other party to the collective bargaining has failed to comply with section
53 or section 54 he may refer it to the board. S.57(2) Where a complaint from a party to
collective bargaining is referred to the board under subsection (1), the board shall inquire
into the complaint, and may dismiss the complaint or may make an order requiring any
party to the collective bargaining to do such things as, in the opinion of the board, are
necessary to secure compliance with section 53 or 54 as the case requires. (Emphasis
added).

The scope of the remedies available to the Labour Board under this section is
not altogether clear. On the face of it, it would appear to give the board at least
the power to issue the standard declaratory order directing the parties to cease
and desist from their previous unlawful practices and to bargain as required in
sections 53 and 54, but the question is: does the section authorize the Labour
Board to go further than this and order the kinds of affirmative remedies we
have discussed previously in this paper, and in particular the *‘make whole”’
order?

Arguably, the plain language of the section, especially the phrase ‘‘to do
such things ds, in the opinion of the board, are necessary,’’ is broad enough to
encompass practically any remedy the board deems appropriate. Since there

68.  Labour Relations Act, C.C.S.M. c. L-10. s. 22(6)(d).
69. Id.s. 75.1.
70.  Sec. e.g. Manitoba Labour Relations Act, R.S.M. 1954, ¢. 132.



68 REMEDIES VOL. 12

are no Manitoba board or court decisions interpreting the scope of the board’s
remedial power under this section (and indeed no decisions in any Canadian
Jjurisdiction with similar legislation), it would appear to be open to the board
and the courts to construe the legislation broadly.

There are several problems, it is submitted, with this position. Firstly, it is
equally arguable that the plain language of the section compels the contrary
conclusion, that the board has only limited remedial authority with respect to
the duty to bargain in good faith. The phrase quoted is followed by the limiting
phrase ‘‘to secure compliance with section 53 or 54,”’ which sections outline
the duty to make all reasonable efforts to conclude a collective agreement.
Therefore, it could be argued that all the section empowers the board to do is to
order the parties to commence to bargain in good faith. Secondly, the conten-
tion that this latter interpretation is correct is reinforced by an examination of
the relevant case law and other authorities. As we have pointed out, there is no
case law interpreting this section in Manitoba,” even though this section has
been part of our labour legislation for at least the last 25 ‘years.”? As well,
legislation in other Canadian jurisdictions with the same or effectively the
same wording, has similarly escaped judicial or board interpretation, at least in
reported decisions.” In the literature in this area of labour law (which is only
slightly more voluminous than the case law), the writers seem to have accepted
without question the narrow interpretation that this kind of provision only
provides for mandatory bargaining orders.™

The main reason for the paucity of cases in this area appears to be that
unions have rarely sought relief in bad faith bargaining situations under these
provisions. The reasons for this reluctance are first, the difficulty of estab-
lishing a breach of the duty to bargain in good faith (as exemplified by the
Radio Oil case™), and, second, precisely because s. 57 only permits the limited
remedy of a mandatory bargaining order and this kind of relief is considered
practically useless. As one report noted, while some people feel the mandatory
bargaining order is of some use in that at least the parties sit down together after
receiving the board order, ‘‘since the parties are already obliged by law to
(bargain in good faith), the board orders are considered by many to be
superfluous.’’’ And certainly, in Manitoba, it would appear from an examina-
tion of the statistics presented in the Department of Labour’s Annual Reports,
that parties have rarely initiated complaints under s. 53, and when they have

71. There are two reported decisions dealing with the duty to bargain in good faith under s. 53. One, Leitold v. Canadian Gypsum Co.
Led.. [1976) 3 W.W.R. 215: 77 C.L.L.C. 14058 (Man. Prov. Ct.) examined whether or not faiting to bargain collectively and

failing to make every reasonable effort to conclude a collective ag itute two sep offences. The other. Building
Material Drivers, Warehousemen and Helpers' Local 914, International Brotherhood of Teamsters v. Radio Oil Refineries.
[1960] C.L.L.C. 849, did involve an application for relief under s. 53. but the board dismissed the plaint. No decisi

concerning s. 57 per se have been reported.

72.  Supran. 70, s. 40.

73. The statutes currently in effect in Nova Scotia and New Brunswick contain the same or effectively the same language as the
Manitoba Act. (/ndustrial Relations Act. R.S.N.B. 1973, c. [-4, 5. 107: Trade Union Aci. S.N.S. 1972, c. 19, s. 34): and
according to Palmer, supran. 3, a1 416, the Industrial Relations and Disputes Investigation Act. R.S.C. 1952, c. 152, s. 43 and
The Labour Relations Act. R.S.N., 1952, ¢. 258, s. 44 were also similar to the Manitoba section.

74.  See Palmer, supra n. 3, at 416; Task Force on Labour Relations (1968). Unfair Labour Practices: An Explanatory Study of the
Efficacy of the Law of Unfair Labour Practices in Canada. Study No. 10. p. 55 (i. Christie et. al.); Task Force on Labour
Relations, Canadian Industrial Relations (1968), p. 163.

75.  Supran. 71. In that case, the board found no breach of the duty to bargain even though the company's bargaining proposal had
demanded that the union furnish a bond of $500.000 to g against breaches of the ag by the union and that the
agreement be binding for a term of 25 years!

76. Unfair Labour Practices, supra n. 74, pp. 55.56.
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done so, they appear to do so only when the other party delays in commencing
negotiations after notice has been given.”

However, perhaps the most compelling argument emerges from a com-
parison of the Manitoba legislation with the legislative provisions in those
provinces, such as British Columbia and Ontario, under which more broad
kinds of relief, including the ‘‘make whole’’ order have been granted. The
remedies ordered by the Ontario Labour Relations Board in Radio Shack as
well as in Academy of Medicine,” were granted pursuant to a new remedial
provision in the Ontario Labour Relations Act enacted in 1975. Section 79(4)
of the Ontario Act reads:

... where the Board is satisfied that an employer ... has acted contrary to this Act it shall
determine what, if anything, the employer ... shall do or refrain from doing with respect
thereto and such determination, without limiting the generality of the foregoing may
include, notwithstanding the provisions of any collective agreement, any one or more of,
(a) an order directing the employer ... to cease doing the act or acts complained of;

(b) an order directing the employer ... to rectify the act or acts complained of; or

(c) an order to reinstate in employment or hire the person or employee concerned, with or
without compensation, or to compensate in lieu of hiring or reinstatement for loss of
earnings or other employment benefits in an amount that may be assessed by the Board
against the employer ...

From the outset, the Ontario board viewed the amendment as adding *‘substan-
tially to the remedial avenues open to the parties.’’® In Radio Shack, the Board
relied mainly on the *‘very open-ended wording’’** of the section in coming to
the conclusion that its remedial powers were broad enough to embrace the
remedies it granted, in particular the ‘‘make whole’’ orders. The board agreed
that the language of the section, particularly the phrase, the board ‘‘shall
determine what if anything, a party shall do or refrain from doing with respect
thereto’” and the introductory phrase to the enumerated specific powers -
“‘without limiting the generality of the foregoing ...”” - clothed the board with
the ‘‘broadest power to provide relief’’® and therefore gave the board the
authority to make the damages award.

The section of the British Columbia Labour Code under which the B.C.
board has issued ‘‘make whole’’ orders is similarly broadly worded. Section
28 of the B.C. Code reads:

(1) Where ... the board is satisfied that any person has contravened this Act ..., it may, inits
discretion,

(a) order a person to do any thing for the purpose of complying with this Act ..., or to refrain
from doing any act, thing or omission in contravention of this Act ...

(b) order a person to rectify a contravention of this Act ...; ...

(d) ... make an order determining and fixing the monetary value of an injury or loss suffered
by a person as a result of a contravention of this Act ..., and directing a person to pay to the
person suffering the injury or loss the amount of that monetary value; or

77. Manitoba Depantment of Labour (1976), Annual Report. pp. 25-26.

78.  Supran. 8.

79. Supran. 12.

80.  The Labour Relations Act, R.S.0. 1970, c. 232 as am. $.0. 1975. c. 76.

8t. United Elecirical, Radio and Machine Workers of America v. De Vilbiss (Canada) Lid.. (1976] O.L.R.B. Rep. 49. at 61.
82.  Supran. 8, L.R.B.R. at 129.

83. Id., at 131.
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(e) order an employer to reinstate an employee discharged in contravention of this Act ...; or
(f) make another order or proceed in another manner under this Act ...that the board
considers appropriate.

The B.C. board has made it clear that in its view the language of the section (in
particular the sections expressly empowering the board to order rectification of
violations, to award damages for injuries or losses suffered as a consequence of
contraventions of the Code, and to make such other orders or proceed in any
other manner as it deems appropriate and in furtherance of the objectives and
policies of the Code) has significantly expanded the remedial powers of the
board. ‘*The legislative policy underlying the expansion of the Board’s reme-
dial authority has at least two dimensions: first, to establish a wider range of
alternative remedies in the law and to eliminate any artificial restrictions on the
type of remedy which may be ordered; and secondly, to provide the Board,
which is the chief agency for giving effect to the law, with a general mandate to
design and apply remedies which will respond to the needs of the particular
labour relations dispute or problem in hand.”’®

It is at once evident that the language of Manitoba’s section 57 is nowhere
near as comprehensive and definitive as the Ontario and British Columbia
provisions. For example, it does not state, as the others do, that the board has
the power to award money compensation, nor does it state, as the others do,
that the board can make orders to rectify the contraventions. Furthermore, it is
stretching credulity to suppose that the Manitoba board, or Manitoba’s courts,
given their historical tendency to interpret the Manitoba legislation narrowly®
would sanction more drastic remedies such as the ‘make whole’’ order in the
absence of express legislative authority to do so.

If section 57 then appears to give the Manitoba board very limited
remedial authority with respect to breaches of the duty to bargain in good faith
in collective bargaining generally, the Act does contain another provision
which appears to provide additional relief in first contract situations. Section
75.1, enacted in 1976, essentially provides that where a certified bargaining
agent fails to achieve a collective agreement with the employer within a certain
period of time after certification, and the employer unilaterally alters a term or
condition of employment within that period, the employer may be obliged to
prepare a written ‘ ‘code of employment’’. This ‘‘code of employment’’ will be
as binding as a collective agreement, and, if the employer fails to prepare the
code, the board itself may prepare the code. Section 75.1 reads:

75.1(1) Where
(a) within one year after the expiry of 90 days after the date on which a union is certified as
the bargaining agent for a unit or the expiry of any period of extension that may be ordered

(b) no collective agreement has been in effect between the bargaining agent and the
employer since the date on which the union was certified as the bargaining agent of the unit;
and

(c) without the written consent of the bargaining agent, the employer increases the rate of
wages or alters any other term or condition of employment of any employee in the unit which
was in effect on the expiry of the periods mentioned in clause (a), the bargaining agent may,
in writing, request the employer to prepare a written code of employment for the employees

84.  Kidd Brothers Produce, supra n. 12, at 322,
85.  e.g. Radio Oil, supran. 71.
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in the unit setting out the rates of wages and the terms and conditions of employment of the
employees in the unit as increased or altered, as the case may be, and the employer shall
within 30 days after receiving the request prepare the written code of employment and
deliver a copy thereof to the bargaining agent.

75.1(2) Sections 68 [compulsory check-off provision mandatory] and 69 [arbitration
provision mandatory] apply mutatis mutandis to a code of employment prepared under this
section as though it were a collective agreement.

75.1(3) A code of employment prepared under this section in respect of a unit is effective for
a period of 1 year commencing on the date on which the request was made to prepare the
code of employment.

75.1(4) A code of employment prepared under this section in respect of a unit is enforceable
by the bargaining agent for the unit and the employer as rhough it were a collective
agreement.

75.1(5) Where a code of employment prepared by an employer under this section in respect
of the unit is in effect, the provisions of this Act apply in all respects as though a collective
agreement were in effect between the employer and the bargaining agent in the terms of the
code of employment ...

75.1(7) Where a dispute arises as to (a) whether the rate of wages of employees in a unit
have been increased; or

(b) whether the terms and conditions of employment in a unit have been altered; or

(c) the date on which an increase in rate of wages or an alteration in any other term or
condition of employment ... became effective; or

(d) what rate of wages are paid to employees in a unit; or

(e) what terms and conditions of employment apply to employees in a unit; or

(f) whether a code of employment prepared under this section accurately sets out the rate of
wages and terms and contitions of employment ...; any party to the dispute may apply to the
board to determine the dispute and the board shall determine the dispute and make such
order as it thinks necessary to give effect to the determination.

75.1(8) Where an employer who has been requested under subsection (1) by a bargaining
agent to prepare a code of employment refuses or fails to comply with subsection (1), the
bargaining agent may apply to the board to prepare the code of employment and the board
may prepare the code of employment and any code of employment prepared by the board
under this subsection has the same force and effect as though it were prepared by the
employer. (emphasis added).

Prima facie, this section appears to provide a similar kind of remedy to the first
contract arbitration provisions contained in the B.C., Quebec and federal
labour legislation.® Firstly, the ‘‘code of employment’’ looks like a collective
agreement: it contains the terms and conditions of employment including wage
rates, as well as the mandatory provisions respecting compulsory check-off
and arbitration contained in sections 68 and 69 of the Act. Secondly, it has ‘the
force of a collective agreement. Thirdly, if the employer refuses or fails to
prepare a ‘‘code of employment’’ as, and if, required under subsection 1, the
board is authorized to prepare one and the document has the force of a
collective agreement. In other words, the board can impose what is in effect a
collective agreement on the employer.

However, there are also very important differences between the other
legislation and the Manitoba provision. Firstly, the remedy is only triggered if
the employer increases the rate of wages or alters any term or condition of any
employee during the prohibited period. While this is certainly one technique
employers often use to undermine a union seeking its first collective agree-
ment, there are obviously a host of other perhaps more subtle methods
employers can and do use to frustrate unions in the post-certificiation stage.

86. One . S. Muthuchidamb supran. 59 indicates in a passing ref to the Manitoba legislation that he beli

it to be a generic equivalent of the other provisions.
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These latter tactics, however, would be irrelevant under s. 75(1).% In contrast,
under the B.C. type of legislation, the board can consider any factors which
relate to the bargaining conduct of the employer, including a past history of
anti-union conduct in the pre-certification stage.

Secondly, the contents of the Code of Employment are merely the em-
ployees’ existing terms and conditions of employment as amended by any
increase in wages or other change the employer has unilaterally implemented.
And this is so even when the board itself writes the code. In contrast, the B.C.
type of legislation gives the board a mandate to act as an arbitrator; although
the board is required to listen to the positions of the parties, the board itself
decides the appropriate terms and conditions, and does so by reference to
wages and conditions negotiated elsewhere for similar employees.

Furthermore, it is abundantly clear that the Manitoba Government in
enacting s. 75.1 never had any intention of providing the labour board with the
kind of ‘‘big stick’” handed to the B.C. labour board by their Labour Code.
While the Department of Labour’s Annual Report for 1976 referredto s. 751 in
glowing terms as ‘‘one of the most significant and unique amendments to
the Act ... intended to provide a possible solution to the difficulty some unions
encounter in attempting to obtain a first collective agreement with an
employer,”’® the Government’s statements in the Legislature were not so
disingenuous. As the Hon. A.R. Paulley, the Minister of Labour, stated:

[While) Representations were made to the government to enact similar legislation here in
Manitoba to that prevailing in British Columbia, we had always held to the basic principle
that there should be no compulsion in collective bargaining, that the parties themselves
should reach agreement after due negotiations ... we gave consideration to adopting similar
legislation to that prevailing in British Columbia. And after that consideration, we felt there
were different ways in which the same could be achieved without the full compulsory
objectives of the British Columbia legislation. And you will find contained within the bill
before you, a proposition which gives to the newly certified unions and the employer a
slightly different approach in reaching an agreement; not the compulsory certified agree-
ment, but a working code acceptable to management and to labour without being imposed
upon them directly through legislation.®

The Hon. Sidney Green was even more emphatic in disputing the notion that s.
75.1 provided anything more than minimal additional relief to unions:

... Idon’t know what group of employees is going to say that they are going to go on strike
to obtain the same terms and conditions as they are then getting and merely get the employer
to sign an agreement {the Code of Employment), an agreement which does nothing else
than recognize that the union is the bargaining agent. It gives them a grievance procedure
..., and it gives them a check-off which the union has earned by getting the increased wages
... Now what does this Act do, Mr. Speaker? I say to you there is no compulsion in this
legislation whatsoever. This legislation merely extends the certificate ... it merely says that
the certificate will extend if the employees want it 10 - at the option of the union - o any terms
and conditions of employment, not that are set by a third party but that the employer himself

87.  S. Muthuchidambaram. supra n. 59 gives the following examples (at 390):

Effective use of captive audi ic interrogation of employees, promulgation and discriminatory enforcement of
no-access, no-distribution and no-solicitation rules. threatened loss of existing benefits. either encouragement or revival of a
grievance commiltee as union substitution, g initiated pre ification and paalitics or loopholes with a view to

frustrate unionization or to kill an infant union by sheer war of nerves, conversion of g *s right to discipline employees
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misuse of employees® freedom of speech prior to. during and after centification.

88.  Supran. 77, p. 10.

89.  Supran. 67.
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sets. It merely takes away one sort of devious avoidance of The Labour Relations Act by an
employer who could be ... empted to say that I can get rid of this union by paying the wages
and not signing the agreement.”

Finally, the fact that not even one union has sought relief under this section
in the five years since its enactment (a situation in marked contrast to the B.C.
experience under their s. 70) in itself testifies to its relative impotence.

An Evaluation

The limited remedial powers of the Manitoba Labour Board with respect
to the duty to bargain in good faith are consistent with the long-held view in
Canadian labour relations that the basic system of free collective bargaining is
best served by minimal interference in the collective bargaining process. The
sentiments expressed by an American senator when the original National
Labor Relations (Wagner) Act (1935) — upon which much Canadian labour
legislation was modelled — are representative of the traditional approach to
the duty to bargain in both Canada and the United States:

When employees have chosen their organization, when they have selected their representa-
tives, all the bill proposes to do is to escort them to the door of the employer and say, **Here
they are, the legal representatives of your employees.’” What happens behind those doors is
not enquired into, and the bill does not seek to enquire into it.*

As recently as 1968, this philosophy still dominated the labour scene in
Canada. In that year, the National Task Force on Labour Relations stated:

The duty to bargain is not a duty to agree; nor does the right to bargain grant a right to a
particular bargain. We see no reason why the subject matter of bargaining should not
include anything that is not contrary to law. As to tactics, the highest duty that should
reasonably be placed on either party to a bargaining situation, in which each has a claim to
preserve its freedom respecting its bargaining position, is to state its position on matters put
in issue. But we cannot envisage such a duty being amenable to legal enforcement, except
perhaps 1o the extent of an obligation to meet and exchange positions .

As this passage indicates, the conventional wisdom was that mandatory
bargaining orders were the only practical way of attempting to enforce the duty
to bargain without unduly interfering with the free collective bargaining
system. On the other hand, ‘‘consent to prosecute’’ provisions, although
enacted in several jurisdictions including Manitoba, never appear to have been
considered an effective tool for dealing with violations of the duty.* Unions
and employers have rarely sought relief for breaches of the duty by seeking
consent from the boards to prosecute in the courts,* and Professors Palmer and
Carter have advanced several reasons for this. Palmer argues:

The initial problem ... lies in its quasi-criminal nature. In carrying out the function Boards
technically are placed in a position equivalent to that of a magistrate at a preliminary
hearing, i.e. their role is to decide if there is [sic] sufficient facts to establish a prima facie

90.  Id.. at 4547. Emphasis added.

91. Unfair Labour Practices, supra n, 74, p. 92.

92, Industrial Relations Centre. Queen's University, Labour Relations Law (3rd ed., 1980), p. vi-34.
93.  Canadian Industrial Relations, supra n. 74, p. 163.

94, Unfair Labour Practices, supra n. 74, p. 55.

95. Palmer. supran. 3, at 417, quoted from another study which showed that in a ten-year period. the Ontario board only dealt with
two such cases. and in a low-year period, the federal board only dealt with six, only one of which was successful. No comparable
data exist for Manitoba but there is no reason to believe that the situation is any different.



74 REMEDIES VOL. 12

case. In fact, probably due to the severity of criminal sactions in an inherently civil situation
[sic], the Boards have gone a long way towards whittling down the rights to a prosecution in
these cases by the use of discretionary rules used in ordinary cases as well as ones developed
specifically for ‘‘bargaining in good faith’’ cases ... In short, consents to prosecute have
provided substantial procedural and psychological barriers to an applicant.*

Another reason is that the criminal aspects of such a procedure are contrary
to the accommodative goals of our labour relations system and to the com-
plainant’s primary goal of obtaining an agreement. As Carter observes ‘‘A
criminal charge ... may have the effect of forcing the parties to adopt more
rigid positions, making the chances of settlement even more remote.’”” The
most cogent reason in my view, is simply the poverty of the remedy the
successful complainant can gain. Of what possible use to a union seeking an
agreement is a $500 fine on the employer? Considerations such as these have
prompted changes in the federal legislation to severely restrict the availability
of criminal sanctions and, in the B.C. Labour Code, they were eliminated
entirely.®®

While the mandatory bargaining order is not burdened with the vices of the
criminal proceeding, it is similarly subject to the criticism that it is ineffectual.
It is the standard remedy in both the U.S. and Canada, and commentators in
both jurisdictions are seemingly unanimous in their opinion that it is virtually
worthless.” All it can do is force the employer back to the bargaining table, but
once he’s there, the door is shut. There is no incentive whatsoever for him to
alter his position which caused the impasse in the first place. As Bendel argues:

This remedy has obvious shortcomings. In reality, it is little more than a declaration of a
breach of the Act, although it could in theory be used as a basis for contempt proceedings. It
is only likely to be of value in cases where there has been some honest disagreement
between the parties concerning the duty to bargain and where they share a genuine desire to
arrive at a collective agreement. But if the employer has failed throughout to bargain in good
faith and has no intention or desire ever to enter into a collective agreement with the union,
of what practical use is a simple order that he comply with his statutory obligation?'®

Moreover, as the Ontario board pointed out in Radio Shack, by the time the
employer comes back to the bargaining table, he is usually in a more advan-
tageous position to bargain with the union, as the union has already been
debilitated by the employer’s illegal conduct on which the order was based.'”

The ineffectiveness of these standard remedies is all the more obvious, and
all the more unfortunate, in the first contract bargaining situation. All unions
are in a relatively more precarious position in bargaining for the first contract:
they must justify the employees’ faith in the union by obtaining an agreement
which is at least an improvement on the situation the employees were in
without union representation, and if the union fails, they have no track record
to fall back on to maintain the employees’ confidence. This already uphill
struggle is more difficult when the union faces a particularly recalcitrant
employer and in situations where the circumstances increase the union’s

96. Id.. a1 416.
97.  Supran. 6, a6,
98. Id..at6and 8.
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vulnerability as in the case of a small bargaining unit with minimally skilled
employees who are easily replaced. In these situations, the employer simply
drags out the negotiations, meanwhile engaging in various activities which
further undermine the union’s already vulnerable position. Once the union is
successful in obtaining a bargaining order, it is too little and too late. The union
is already dead. This typical situation was described in London Drugs '* and
exemplified in Kidd Brothers.'”

However, it should be emphasized that the problem is not confined to
these situations; it occurs, perhaps not as frequently, with larger employers as
the classic American case of Reed & Prince illustrates.'® In that case, the
United Steelworkers of America made two attempts to obtain a first collective
agreement, the first beginning in 1937; the second, in 1950. On both occa-
sions, the determinedly anti-union employer carried out a successful campaign
of attrition. By the time the union finally obtained judicially enforced
N.L.R.B. rulings that the employer had bargained in bad faith and mandatory
bargaining orders, (in the first case, in 1941, and in the second, in 1953), the
union had been fatally weakened. Ultimately, as Gross et al note, ‘‘Each of the
union’s legal victories was followed by a substandard contract and the demise
of the union as an active and representative entity.””'®

In short, to quote Paul Weiler, *‘the standard remedies for breach of the
duty to bargain — a cease-and-desist order which tells the employer not to do it
any more, or even criminal prosecutions in the provincial court, which may
produce a fine that is no more than a small fee paid by the employer to get rid of
the union — prove as effective in that setting as a flyswatter against a swarm of
angry bees.’’'%

These problems, it is submitted, would be ameliorated to a great extent if
the remedial authority of the Manitoba Labour Board was expanded to give the
board the power to grant the kind ofaffirmative remedies discussed above, in
particular the Radio Shack ‘‘make whole’’ order. The purpose of the ‘‘make-
whole’’ order is primarily compensatory; it recognizes that the loss of the
opportunity to negotiate a collective agreement, if not precisely quantifiable, is
nevertheless a very real economic loss to the employees. What they have lost is
their reasonable ‘‘prospects ... of increased earnings from the exercise of the
trade union’s bargaining capacity.’’'” When such a loss can be clearly attri-
buted to an employer’s failure to bargain in good faith, then the employer
should have to bear the burden of his misconduct by compensating the
employees to the full extent of their loss. The remedy also has a second
advantage: it can deter the employer from further misconduct and other
employers who are tempted to engage in bad faith bargaining.'® *‘[E]Jmployers
... will have to bargain seriously at all times or risk possibly large financial
losses.””'® As the board in Radio Shack argued:
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Employees join a trade union with, in their minds at least, the reasonable prospect of
obtaining an improvement in their working conditions. In fact, the [union] may be able to
statistically document the reasonableness of such employee expectations. When an em-
ployer responds with flagrant unfair labour practices, he wrongly prevents his employees
from realizing their expectations or delays having to deal with any of their demands. For
example, an employer may be able to escape with no contract at all if the initial organizing
strength of the union can be so eroded by unfair labour practices that a strike can be
outlasted. Moreover, the employer receives an unfair competitive advantage over those
employers who do bargain in good faith, making the unlawful conduct attractive to other
employers. In labour relations terms these employee losses are real; the potential employer
gains unjust; and both are accomplished by the violation of a fundamental duty imposed by
the legislation - bargaining agent recognition. The failure to consider any monetary relief
seems to encourage these consequences. '

The ‘‘make whole’” remedy is not without its opponents, however. In
refusing to apply the remedy, the American National Labour Relations Board
has found two objections to be particularly persuasive. One is that the remedy
is too speculative: it requires the board to assume that a collective agreement
would have been reached, and that this agreement would have contained
improved wages and benefits for the employees, and then it requires the board
to arbitrarily decide the specific benefits that might have been obtained if not
for the employer’s refusal to bargain. Secondly, it is argued that the award
amounts to the imposition of a contract term upon the employer, or at least
tends to establish the terms of any future agreement.'"'

With respect to the first argument, while it is true that the quantum of the
award must be based on an estimate of what the employees could have
expected to gain from an agreement, the board does not have to pull the figure
out of thin air. Because Canadian boards have ready access to all sorts of data
on wages and benefits obtained through collective bargaining in all sectors of
the economy, they are quite capable of predicting with reasonable accuracy
what could be expected to have been agreed to in any particular industry or
employment situation. By reference to such objective data, the element of
arbitrariness or conjecture in the board’s award can be substantially reduced.
Furthermore, as the Ontario board noted in Radio Shack, the mere existence of
some uncertainty as to the exact amount of damage has never deterred the
courts from ordering compensatory damages in ordinary civil actions.'?

With respect to the second argument, the damage award is distinguishable
from the imposition of a contract term in at least two important respects.
Firstly, losses are only calculated from the time of the breach until the time the
employer commences to bargain in good faith.' Secondly, there is nothing to
compel the employer to regard any additional amount awarded above the
existing wage and benefit scale as a floor rate in the subsequent negotiations,
just as there is nothing to compel the union to accept the award as a ceiling. As
Schlossberg and Silard point out:

It [merely makes employees] whole for the wage gains which they reasonably might or
could have achieved had their rights been respected. Far from writing a contract for the
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parties, the Board is simply making the workers whole for the injury caused when they were
denied a statutory right which our labor relations experience demonstrates to have actual
and substantial monetary value. Since a contract does not necessarily materialize in
collective bargaining negotiations, the wrong which the Board is redressing is not the denial

of the right to a contract, but rather the right to bargain collectively, in pursuit of a contract.
"4

A third objection to the ‘‘make whole’” remedy is that it is punitive and
therefore it conflicts with the basic accommodative role of labour boards in
helping to resolve labour disputes. It has the effect of further exacerbating
already poor relations between the employer and the union, thereby rendering
the possibility of future amicable relations even more remote. This third
argument (which apparently was not considered serious enough to warrant
comment by the N.L.R.B. in the cases in which the remedy was considered)*”
is not compelling as it could be equally argued that many other accepted labour
board remedies (e.g. payment of loss of wages for unfair discharge) also have a
punitive element. The essential thing, as the board in Radio Shack pointed out,
is that the purpose of the *‘make whole’’ order is not to penalize the employer:
rather its intent is to compensate the employees.''® Any incidental punitive
effect must be weighed against its merits as a method of ensuring compensa-
tory relief.

If the Manitoba Labour Board’s powers are to be expanded to give it the
authority to order more affirmative remedies, including the ‘‘make whole’’
order, it is submitted that the most effective way to do this would be to enlarge
its general remedial powers rather than simply broaden s. 57. A section
modelled on s. 28 of the B.C. Labour Code or s. 79 of the Ontario Act would
avoid one of the major difficulties that apparently has precluded unions from
seeking relief in bad faith bargaining situations, i.e. the need to prove a breach
of the duty to bargain in good faith. Under such general remedial legislation, it
would still be necessary for the union to adduce evidence sufficient to satisfy
the board that the employer’s conduct has been sufficiently grave to warrant
the harsher remedies. While it would usually be necessary to establish bad faith
bargaining to do this, the absence of evidence sufficient to meet that test would
not be a bar to obtaining relief.

In recommending this legislation, it is recognized that the ‘‘make whole’’
order is not a panacea. While it can provide the aggrieved employees with just
compensation, it does not provide them with a collective agreement, which is
after all their main goal in unionizing. Indeed it is probably most appropriate in
situations where the strength of the union has been so dissipated by the
employer’s illegal conduct that there is slight hope that a collective agreement
will ever be reached. As Weiler observes, ‘‘Suitably used, that remedy is a
sensible response to the injuries that have already occurred in such a heated
struggle. Often, though, it will not be sufficient to settle down this contentious
bargaining relationship for a reasonable period of time in the future.””""” And I
would agree with Weiler when he goes on to argue that ‘“... the logic of this
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limited ‘‘make whole’’ remedy points towards first contract arbitration as the
broader solution for egregious bad faith bargaining ... .”’'"

For this reason, it is further submitted that the present s. 75.1 providing for
the Code of Employment be scrapped in favour of legislation modelled on
B.C.’s 5. 70, empowering the Manitoba board to impose a collective agree-
ment in first contract situations. The application of this remedy should be
restricted to situations in which the board feels that serious misconduct, rather
than merely hard bargaining, is clearly responsible for the bargaining impasse,
and to situations where the board feels that the union has managed to sustain
sufficient employee support to warrant a reasonable expectation that the union
will continue to represent the employees after the expiry of the compulsory
agreement. This latter restriction is particularly important as the experience of
B.C. has been that, despite the initial expectations of the authors of the
legislation, many unions have still not been able to survive past the expiry of
the compulsory agreement. For this reason, Weiler now argues that

... [S]pecial conditions are needed if first-contract arbitration is to be able to preserve
long-range collective bargaining against the efforts of a recalcitrant employer. The unit
must be fairly sizable, the union must retain a solid core of supporters who can act as an
inside unit committee, and there should be a two-year agreement in which to engage in
visible administration of the contract (that is grieving discharges, seniority cases, and the
like) in order to demonstrate the value of collective bargaining in action. Only in this way
will the union have the footing it needs to survive the expiry of the first contract, when it
must negotiate a renewal on its own.'?

The principal objection to this remedy, as we have previously noted, is
that it is said to threaten the basic principle of free collective bargaining. The
B.C. Federation of Labour were in fact initially opposed to the legislation as
they thought it would be the ‘‘thin end of the wedge’’ leading to compulsory
arbitration on a broader scale.'® In the United States, the Supreme Court has
refused to sanction any remedy under the National Labour Relations Act
involving compulsory arbitration, even with respect to forcing an employer to
accept one particular term of an agreement. In H.K. Porter Co.v.N.L.R.B."*,
where the employer had continually refused to negotiate a union dues check-
off clause, the court held that even though the National Labour Relations
Board had the power to ““... require employers and employees to negotiate, it
is without power to compel a company or a union to agree to any substantial
contractual provision of a collective bargaining agreement.’’'? The court
reasoned that to allow the board the power to do so would violate the fun-
damental premise of the Act - ‘‘... private bargaining under governmental
supervision of the procedure alone, without any official compulsion over the
actual terms of the contract.’’'® Similarly, the Ontario board in Radio Shack
rejected the union’s request for the imposition of a collective agreement, and,
while the board defended its position on the grounds such a drastic remedy
required express statutory authority, it is clear, as Bendel notes, that their
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decision — ‘* was in reality a doctrinaire one, based, as it was, on a dogmatic
acceptance of freedom of contract as the preeminent pillar of our labour
relations system.’”'?

On the contrary, it can be well argued that first contract arbitration can
only serve to buttress the collective bargaining system, as it in effect forces the
parties to comply with a basic principle of that system, the duty to bargain in
good faith. As Weiler observes, the experience in B.C. has been that, since the
enactment of the legislation, first contract confrontations within the provincial
jurisdiction have died out in B.C.'” The legislation in other words has had a
preventive impact; in order to avoid the imposition of an agreement by the
board, it appears that employers have been more willing to adhere to the
principles of good faith bargaining.

In conclusion, it is submitted that the amendment of the Manitoba Labour
Relations Act to permit these broader and more effective remedies, particular-
ly in the first contract situation, is all the more justified when one considers the
kind of employees who are effectively being denied the benefits of union
protection by the weakness of the present remedies. Women in the retail,
finance and service industries, and immigrants in small plants are the most
obvious examples. Clearly this is not meant to imply that the ineffectiveness of
the remedies is the only reason these groups remain unorganized. However, it
is submitted, the availability of harsher and more comprehensive remedies
would significantly encourage groups of employees once they have overcome
the initial hurdle of certification.
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